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This is a suit in equity by plaintiff below, appel- 
lant here, seeking to enjoin the driving of piles and 
the construction of a wharf upon certain tide lands, 
claimed by plaintiff, in front of Blocks O, P, Q, R, S 
and T, in the Townsite of Juneau, Alaska. There was 
a cross bill filed by the defendant praying for similar 
injunctive relief. At the hearing upon the respective 
orders to show cause, both parties were restrained 
pendente lite from driving piles. Upon the trial on 
the merits, the defendant was awarded the property 
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in controversy, described as the 113 feet of tide lands 
in front of said Blocks S and T; and plaintiff was 
perpetually enjoined from asserting any title to the 
property and from interfering with or obstructing de- 
fendant’s possession. From that judgment plaintiff 
has appealed. 

The 19 assigniments of error (Kec. pp. Siewen 
seq.) bring to the attention of the Court every phase 
of the single question to be decided here, which is 
whether or not appellant has title to, and right tautie 
possession of, the tide lands in dispute. 


We claim that the undisputed testimony in this 
case shows the following state of facts: On March 6, 
1881, M. W. Murry located, claimed and went into the 
possession of a tract of land 600 feet square about one- 
eiglithh of a mule to the eastward of the settlemt am 
known as Rockwell (now Juneau), Alaska. This loca- 
tion was partly upon upland and partly upon tide lands. 
The description in Murry’ location notice (Ree. jp. 
610) shows that two of the corner stakes were placed 
at low water mark and that the westerly line of the 
wharisite ran along low water mark, between tie. 
two points. The location notice was afterwards re- 
corded with the local recorder, under the miners’ rules 
and regulations, on the 12th of March, 1881 (Ree. p. 
Oi 

Gold was discovered in Gold Creek near the pres- 


ent Town of Juneau in the fall of the year 1880, caus- 
me the first miming excitement in Aliskay ee limeeae 


spring of 1881 a rush of miners occurred, and a set- 
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tlement was made along the beach of Gastineau Chan- 
nel, near the mouth of Gold Creek. This settlement 
was first known as Rockwell and afterwards as Juneau. 

In 1881 there was no civil government act ap- 
plicable to Alaska; no governmental organization had 
been created by Congress for this portion of the public 
domain, and whatever property rights were recognized 
and protected were so recognized and protected by 
common consent of the miners and citizens. A meet- 
ing of the miners and citizens of Rockwell (now 
Juneau) was held on the 21st of March, 1881 (Rec, 
p. 611) and a committee appointed to lay out a water 
front line, cross streets, determine the size of lots, 
ele, aid report at a meeting to be held on March 26, 
1881. On that date the question of the location of 
Captain Murry was presented at the adjourned meet- 
ing and the miners and citizens, realizing that the 
building of a wharf by Captain Murry would be of 
public benefit, thereupon unanimously passed a resolu- 
tion endorsing and recognizing Captain Murry’s rights, 
and resolving that by their future acts they would 
recognize his rights to the wharfsite and improve- 
memos ( Nec. pp. 612, 613). 

The wharf was built by Captain Murry at the 
center of his wharfsite and became knows as the Car- 
roll-Murry wharf. Construction work was commenced 
in August or September, 1881, and was completed in 
the spring of 1882. The wharf consisted of a wharf 
proper, constructed of cribbing or logs, and upon this 
substantial warehouse and coal house buildings were 
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erected. From the cribbing an approach extended over 
the tide lands, about 140 feet to the face of the dock, 
which was built in the shape of the letter “T,’ and 
was about 40x60 feet in dimensions. Two piles were 
driven in the tide lands between high and low tide, on 
the north and south limits of the tract, and were used 
both to define the boundaries of the wharfsite and also 
in mooring vessels at the face of the wharf. From 
1882 to 1894 the Carroll-Murry wharf was the only 
one in Juneau, and all vessels which landed there ran 
lines ashore in stress of weather and at other times, to 
these two piles in order to hold the ships fast to the 
dock. This practice of running lines ashore to the 
two piles on the tide lands was necessary for the safety 
of the ship on account of the smallness of the face of 
the wharf, and was followed as long as the Carroll- 
Murry wharf was maintained as a public dock, which 
was during the period from 1882 to 1894. The wharf- 
site and the buildings and improvements situated there- 
on, from 1882 to 1894, were continuously used and 
occupied by appellant and its grantors. Beginning 
with the year 1894 the use of the wharf by ocean- 
going vessels was gradually discontinued and such 
ships landed at another wharf of the appellant, which 
had then been constructed nearer to the business center 
of Juneau, although the Carroll-Murry wharf was used 
until 1896 as a public dock. After that time this wharf 
was not frequented by deep sea vessels. Thereafter 
the wharf and the blocks of land immediately adjoin- 


ing the wharf as well as the wharf buildings and im- 
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provements, were leased by the appellant and used by 
its tenants variously as a sardine cannery, smokehouse, 
glove factory and storage warehouse; and the wharf 
proper was used as a landing place by the smaller 
fishing craft. A portion of the wharf building was 
also used as a foundry by the Forrest Iron Works un- 
der lease from appellant. From 1894 the old wharf, 
together with the buildings and improvements situated 
upon the wharfsite, were continuously occupied for the 
purposes aforesaid by tenants of appellant and _ its 
eranors, taxes were paid by appellant, and a bona fide 
claim of title to the whole 600 feet of tide lands de- 
scribed in the Murry location notice was made. 


See testimony Webster (Rec. pp. 66-86, 366- 
Sd ol 


See testimony Wells (Rec. pp. 87-116). 
See testimony Winter (Rec. pp. 382-390). 
See testimony Swan (Rec. pp. 263-298). 


See testimony Ewing (Rec. pp. 119-130, 361- 
365). 


See testimony Dautrick (Rec. pp. 334-359). 


See deposition Captain Lloyd (Rec. pp. 795- 
803, 785-793). 


See deposition Captain Hunter (Rec. pp. 722- 
742). 


See lelenmasis Iesimiote ING. 25 (kee, ip, eID a 
photograph showing the S. S. Queen, a vessel 331 feet 
lone (Rec. p. 331), at the Carroll-Murry wharf, with 


head and stern lines running ashore (Plaintiff's Ex- 
hibits Nos. 20 and 19). 
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The Carroll-Murry wharfsite and the whole there- 
of was conveyed by mesne conveyances executed be- 
tween 1884 and 1898 to appellant’s grantors. Appel- 
lant acquired title to the wharfsite, uplands and _ tide 
lands, including the portion in dispute herein, together 
with the improvements thereon, by deeds executed in 
1898 (Rec. pp. 614-690), and has never had the inten- 
tion of abandoning any portion of the same. But, 
on the contrary, appellant intended to construct a larger 
wharf having a face of 600 feet upon that site (Rec. 
pp. 120, 121, 122, 697). The wharfsite was sub- 
divided into lots and blocks, of which Blocks R, S and 
Dane portions (Recs p. 070). 

This was the situation in 1900. On or about April 
15th of that year the appellee commenced landing rafts 
and scows upon a portion of the tide lands of the wharf- 
site, and casually and intermittently continued to land 
such scows and rafts thereon until 1905. Appellee 
never at any time defined the boundaries of the land 
now claimed by him, by stakes, fences or monuments 
on the ground. He constructed no permanent improve- 
ments upon said premises prior to the year 1905. In 
that year he constructed a small platform and in 1906 
a gridiron. In 1907 he erected a westerly approach 
from lower Franklin Street to the gridiron, and in 
1912 constructed an easterly approach from lower 
Franklin Street. These structures cover 113 feet of 
tide lands in front of Blocks S and T, and occupy all 
the ground claimed by appellee. At the time of the 
institution of this action he had no other improve- 
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ments on said ground. Appellee lays no claim to the 
land by virtue of any deed, location notice or other 
paper writing which would be color of title, but claims 
the same by virtue of his use, possession and occupation. 
Appellee’s possession was not openly, notoriously and 
continuously adverse to appellant for the period of ten 
years or for any other period. 

See testimony James (Rec. pp. 407-516). 

See testimony Webster (Rec. pp. 241-262, 366- 

Soll): 

Appellee claims to have occupied the premises in 
dispute from April 15, 1900, to the date this suit was 
commenced. During this period appellant exercised 
the following acts of ownership over the same. In 
1901, 1902 and 1903 G. H. Messerschmidt occupied 
the disputed premises under permission from the com- 
poamysecmcdent 1905 Charles, Davidson, as receiver of 
the \Willson-Sylvester Estate, erected a platform there- 
on and occupied the same during the summer of 1905 
under a written lease from the appellant. The re- 
mainder of the wharfsite tide lands and the buildings 
thereon were occupied by tenants of appellant and 
appellant has at all times paid the taxes on the proper- 
ty. Its agents have been instructed to keep the same 
free of squatters and protected in every way possible. 
Shortly after this action was instituted a resurvey of 
the property was made and different numbers given 
to the lots and blocks (Rec. pp. 678, 804). 


See testimony Messerschmidt (Rec. pp. 525-557, 
567-576). 
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See testimony Davidson (Rec. pp. 576-585). 
See testimony Dautrick (Rec. pp. 334-360, 557- 
50/7): 


See testimony Swan (Rec. pp. 263-298). 
See testimony Ewing (Rec. pp. 361-365). 
See Plaintitts Exhibit INo. 22 (Rec: pr os7 pe 


ARGUMENT. 

From the undisputed facts we claim as matters of 
law that: 

1 2APPERLEAN), HAVING Sesh SOCere 
PLED AND CLAIMED, UNDER  COROR VAs 
CLAIM OF TITLE, THE WHOLE CARR@RE: 
MURRY WHARPSITE, INCLUDING THE iti 
LANDS IN CON DROVERSY, FROM 188! UNDUE 
1894, AND HAVING USED, OCCUPIED VAwE 
CLAIMED AS “APORESAID THE GREAiaE 
PORTION OF SAID WHARFSITE FROM 1894 
UNTIL THE DATE OF THE COMMENCE Minas 
OF THIS ACTION, AND NEVER HAVING 
ABANDONED THE PROPERTY IN DISPUdis 
AND THE APPELIBE HAVING ACOUMREDIS 
TITLE BY ADWERSE POSSESSION, AP ii 
LANT IS NIITLED TO THE POSSESSION JO 
TE DISPUTED PREMISES AND IO Whi eire 
JUNGCTIV ER EIEIO Vike DSO, 

This proposition, for convenience, we will sub- 
divide as follows: 

(AY —APPELEANY, HAVING USED, OC 
CUPIED AND CLAIMED THE WHOLE @r Tis 
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SRROLI-MURRY WHARPSITE, INCLUDING 
iat PREMISES IN DISPUTE, ON AND PRIOR 
TO MAY 17, 1884, AND NOT HAVING ABAN- 
Pero TH SAMPeIs PROTECTED IN ITs 
B@ssSeESSION BY THE ACT OF CONGRESS 
iessohD ON THAT DATE. 

(B) APPELLANT, HAVING BEEN EN AC 
Se wPOSsShSoSION OF THE GREATER) POR 
MON OF THE CARROLLAWURRY WHARESITE 
Pap CLAIMING THE WHOLE THEREOF UN- 
mpk COLOR AND CLAIM OF TITLE, MUST BE 
20) s(DERED TOHAVE BEEN, AT THE DATE 
ao eLEE ENTERED UPON THE PREMISES 
PeoioPuPE IN ACTUAL POSSESSION OF 
sis SAME. . 

ce EE POSSESSION OF APPELLEE, 
Med HAVING BEEN CONTINUOUS AND AD- 
weRoe TO APPELLANT, COULD NEWER RIP- 
INTO TITLE. 

Co) APPELLANT, HAVING USED, -OC- 
Se ieboAND CLAIMED THE WHOLE OF Tis 
@ewOLL-MURRY WHARPSITE, INCLUDING 
fee eeREMISES IN DISPUTE, ON AND PRIOR 
Mme MAY 17, 1884, AND NOT HAVING ABAN- 
pee THE SAME, 15 PROTECTED IN ITS 
Bee seSoION By TEE ACY OF CONGRESS ON 
miaA) DATE. 

The trial Judge, in his Memorandum of Decision, 
decided (Rec. p. 27) that “In 1884 plaintiff had use, 
occupation and claim of the tide land in controversy, 
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but after 189+ it did not continue the use or occupation 
of the tide land in controversy.” No finding of fact, 
however, was made by the court to that effect, but since 
this part of the decision is based upon the undisputed 
evidence, it is apparent that the fact that from the date 
the Carroll-Murry wharfsite was located, on March 
6, 1881, until the year 1894, every portion of it was 
used, occupied and claimed by appellant's grantors, was 
proven to the satisfaction of the trial court. 

Tie tial court trier vdecideds invemech, nate 
pellant abandoned the premises in dispute when it dis- 
continued the use of the Carroll-Murry wharf, in the 
year 1894 (Rec. p. 25), though no finding was made 
to that effect. However, the first finding of fact was 
that on April 15, 1900, the premises in dispute were 
vacant, unused, unoccupied, unappropriated land of the 
United States (Rec. p. 30). This was, considering the 
decision of the court, tantamount to a finding of aban- 
donment. 

At the outset, therefore, we are confronted with 
the question of abandonment, upon which the case 
turned in the court below. 

The only evidence of abandonment bv appellant 
Oi the premses in dispute prior to Apml 15, 1900 gine 
date of Mr. James’ first entrance on the property, is 
that from 1894 to 1900 the land was not actually used 
or occupied: but it must be remembered thatthe wie 
feet of tide lands in dispute was a portion of the origt- 
nal Carroll-Murry wharfsite and that from 1894 to the 
date of this suit the remaining portion of the wharfsite 
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was occupied, used and the whole thereof claimed dur- 
ing all of said period, as it had been since the year 
1881. 

The conveyances introduced in evidence (Rec. pp. 
614 et seq.) show a perfect chain of title from Murry 
to the Pacific Coast Company. The whole wharisite, 
including the 113 feet of tide lands now claimed by 
Mr. James, was conveyed, the last conveyance having 
been executed in 1898, two years after vessels had 
ceased landing at the wharf. On March 21, 1898, 
patent was issued to Waterbury and Coolidge (Rec. 
pp. 044-648), and in said patent the whole wharfsite, 
including the 113 feet of tide lands now claimed by Mr. 
James, was described by metes and bounds. The con- 
veynace of the whole wharfsite to the Pacific Coast 
Company, from Waterbury and Coolidge, executed 
April 1, 1898 (Rec. pp. 659-670), contained the same 
description. That circumstance in itself clearly indi- 
cated that a bona fide claim of ownership was made by 
appellant at the time these conveyances were executed 
and certainly negatived any intention to abandon said 
property. 

There is no evidence of any intention on the part 
of appellant or its grantors to abandon the premises in 
dispute, and the mere fact that every portion of the 
Carroll-Murry wharfsite was not used after the year 
1894 is not, as we expect to show, an abandonment of 
the premises. 


The facts as shown by the evidence are that from 
1882 down to 1894 appellant and its grantors actually 
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used, occupied and claimed the whole wharfsite (Rec. 
p. 94) and from 1894 have exercised numerous acts 
of ownership over and have claimed the whole whart- 
site, including the premises in dispute: have leased 
portions of the same to various corporations and in- 
dividuals (Ree. pp. 262-283, 360); have leacseduanm. 
property in dispute to Mr. Davidson (Ree. p. 270); 
have given permission to at least one other person, Mr. 
Messerschinidt, to occupy the same (Rec. pp. 339, 351, 
928); and have paid all the taxes upon the property 
inl clispites ( NCC. Mp. 276) 342, 350.) 397.5302) 

There is no evidence of any intention on the part 
of the Pacific Coast Company to abandon the property 
in dispute. On the contrary, it has been the intention 
of the company to construct on said wharfsite a larger 
wharf when business justified the undertaking, and it 
is the present intention to construct a wharf with a 600 
foot face in order to accommodate the increased traffic 
due to the revival of business in Alaska (Rec. pp. 120- 
122 

No statute exists in Alaska by virtue of @einicliem 
can be asserted that the non-user of real property will 
result im the loss of tile ticreto. 

Abandonment is largely a question of intention. If 
a person in possession of land leaves it with the inten- 
tion of returning, he does not abandon it. A mere fail- 
ure to occupy land for a long period does not neces- 
sarily constitute an abandonment. Until abandonment, 
a person inay recover against a trespasser, unless his 
action is barred by the statute of limitations, ~ amen 
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prior possession is once shown, there is no presumption 
of its loss. Abandonment must be made to appear 
affirmatively by the party relying upon it to defeat a 
recovery, and slight circumstances are admissible to 
indicate an intention not to abandon. 

Moon vs. Rollins, 36 Cal. 333; 

igmes. idea Nes Ain, State Rep. eos: 

Keane vs. Camnovan, 21 Cal. 291; 

Sweeney vs. Riley, 42 Cal. 402; 

St. Jolt as. Kadd) Z6°Cal. 263: 

Bell vs. Bedrock, Tantwel, ctc. Co., 36 Cal. 214; 

Weill cs. Lucerne Miming Co., 11 Nev. 200; 

bi alis vs. Spencer, 94 Pac. 39; 

Pietaiecwe peels lac, 1085, and 102 Fae, 

aoe 

Phillips vs. Hamilton, 95 Pac. 846; 

Lindbloom us. Rocks, 146 Fed. 660; 

Boonmog Co. zs. Habbell, 97 N. We 157: 

inno «s. Lifftig,ctc. Co., 116 N. W. 614; 

Baye vs. Browi, 118 Pac. 282; 

Lyons vs. Andry, 87 Am. St. Rep. 299; 

Gran, os. Dic, 208 U5. 515. 


North American E. Co. ws. Adams, 104 Fed. 
404 ; 


IVhite’s Guardian vs. Martin, 2 Alaska 496; 
smn os. Tope Mimmee Co., 45 Pac. 632; 


Lhorndyke vs. Alaska Perseverance Mining Co., 


164 Fed. 657. 
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The undisputed testimony shows that appellant 
has never had the intention of abandoning the premises 
in dispute, and, measured by the rules laid down in 
the cases above cited, has by no overt act indicated 
such an intention. Without an intention to abandon, 
there can be no abandonment. Appellant was_ there- 
fore entitled to the fourth finding of fact requested of 
the trial court (Rec. p. 809). We submit that Finding 
No. I (Rec. p. 30) was not supported by any evidence 
in the case. 

Appellant, not having abandoned the premises in 
dispute, is entitled to the protection afforded by the 
Act of Congress of May 17, 1884. The first proviso 
of the eighth section ot this Act (©, 53, 23 Statcoley 
24, 26; Compiled Laws of Alaska, p. 144) is as follows: 


“Provided, That the Indians or other persons in 
said district shall not be disturbed in the possession 
of any lands actually in their use or occupation or now 
claimed by them, but the terms under which such per- 
sons may acquire title to such lands is reserved for 
future legislation by Congress:” 


The proviso following the one just quoted is as 
follows: 


‘And provided further, That parties who have lo- 
cated mines or mineral privileges therein under the 
laws of the United States applicable to the public do- 
main, or who have occupied and improved or exercised 
acts of ownership over such claims, shall not be dis- 
turbed therein, but shall be allowed to perrect then 
title to such claims by payment as aforesaid:” 


Congress, by this last proviso, expressly enacted 
that owners of mining claims should not be disturbed 
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in their possession but should be allowed to perfect 
their title under laws which were then in effect and 
extended to Alaska. There was no law in effect and 
extended to Alaska relating to the public domain other 
than mineral lands. So Congress enacted by the first 
proviso of the eighth section of the above Act that oc- 
cupants of other than mineral lands, any lands, in fact, 
should not be disturbed in their possession of such lands 
but the terms under which they might acquire title 
were reserved for future legislation. Congress must 
have intended that occupants of other than mineral 
lands should ultimately be permitted to acquire title. 
This intention is evidenced by the method of dealing 
in the succeeding proviso with the rights of occupants 
of mineral lands. That Congress had such an intention 
was the view taken by the court in the case of Young 
BoC oldsram, 97 Med, 303. 

The first proviso of the eighth section of the Act 
of 1884 has been construed many times by the district 
court for the District of Alaska, and several times by 
Circuit Court of Appeals for the Ninth Circuit. In all 
these cases it is held that a person claiming land under 
and by virtue of the above section, deriving title from 
Indians, or other persons, who were in possession of 
such land, and who claimed the same prior to the pas- 
sage of said Act, has a good title against every one 
subsequently claiming it, and against the United States, 
until Congress shall provide for the disposition of such 
lands by enacting a law permitting such persons to ac- 
quire title, as was contemplated in the Act of 1884. 
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Heckinan vs. Simcr, 119 Fed. 83% 

CaiFolw is. Prices Fed. 137- 

Vomie is. Gold same. 07 Wed 5305. 

Heclenan ws. Sutter, 128 Fed. 393; 

NleCloskey as. Pacize Coase Co,, 160 Teawez a. 
Miller vs. Blackett, 47 Fed. 547; 

Haltern vs. Emimons, 46 Fed. 452. 


liv Camrol as. Price s| Hed, 37) \udee Welames 
in instructing the jury, construing the above section 
or the er of 188 (at pace 150) says - 


“\When Congress enacted this law it undoubtedly 
had in view the condition of affairs in this country, 
and, in order to protect settlers upon the public lands 
here, incorporated into said act the proviso above men- 
tioned, which is in the following language: 

* * * Under this provision, all persons who 
are in the actual use and occupancy of tracts of public 
land in this district, or who had laid claim to msuei 
tracts or pieces of land at the time this law was enacted, 
are protected against intrusion, and their possession 
cannot be disturbed. This provision is a mandate to 
the general land office to the effect that it cannot grant 
title adversely to a citizen who is in actual possession 
or occupancy, or who has a bona fide clatim to* a piece 
or tract of public land im this district; and the comm 
also construes this provision as a mandate to the court 
that it shall not disturb a citizen who is in actual pos- 
session, or who has a well-founded bona fide claim to 
lands in Alaska.” 


And on page 140: 
“These are things which you have a right to con- 
sider, on both sides of the case, for the purpose of de- 


‘lite: italics are ors. 
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termining this question of occupancy and possession, 
and a bona fide intention on the part of the claimant 
to hold the land. The possessory right in and to gov- 
ernment lands, when once acquired, may be conveyed 
from one person to another, and instruments in writ- 
ing making such conveyances are admissible in evi- 
dence, and may be considered by you as tending to 
establish possession.” 


And on page 142: 


© Wie cout ticrciore charecs you that the United 
States holds paramount title to tide lands in this terri- 
tory, and, where the right of navigation is not impaired, 
rights of possession by citizens of the United States to 
such tide lands will be determined by the same rules of 
law as govern similar rights on the uplands; and this 
court will apply to the tide lands the rules that Ameri- 
can citizens may occupy, possess, use and improve the 
saine, subject, howevr, to the paramount right of free 
navigation ; and that the prior possession will determine 
the prior right, until ‘future legislation by Congress,’ as 
4 uplands, or until the ultimate sovereign, whether state 
tr federal, having title to tide lands, shall otherwise 
Bovide in telationeiiereta: 


Tt is significant that the Court of Appeals has given 
full force and effect to the entire language of the pro- 
viso of the Act above quoted; holding that a person 
who was in the actual possession or occupancy, or who 
claimed the possession and right of possession of tide 
lands prior to May 17, 1884, could not be disturbed. 

In Young vs. Goldstein, 97 Fed. 303, the court, on 
pace 30S, im part, held: 

“In our opinion, the language used is susceptible 
of but one construction; i. e. that Congress guaranteed 


to all persons in possession of lands in Alaska at that 
date the right ultimately to acquire a perfect title to 
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the same. If anything less was intended, then the act 
is wholly meaningless. If Congress meant only to guar- 
anty to them undisturbed possession for the time being, 
reserving the right to ultimately pass such laws as 
would confiscate the property to the government, or 
give it to another, then the act is worse than a mockery. 
If the expression ‘the terms under which such persons 
may acquire title, means anything, it means that at 
some future date the Congress will pass the needful 
legislation whereby their possession will ripen into per- 
fect ownership. And until such legislation is enacted 
the ‘future legislation’ is yet to be achieved.” 


In Heckinan ws. Sutter, 119 Fed. 83, which in- 
volved the title to certain tide lands in Alaska, the 
court, again construing the Act of 1884, in part said 
(page 88): 


“\When, in 1884, Congress undertook to provide 
a civil government for Alaska, it made of the territory 
a land district, located a United States land “onic ar 
Sitka; put in full force and effect therein ‘the laws of 
the United States relating to mimeral claims and the 
rights incident thereto, with certain conditions not 
necessary to be mentioned, withholding therefrom the 
application of ‘the general land laws of the United 
States, and expressly declaring ‘that the Indians or 
other persons in said district shall not be disturbed in 
the possession of any lands actually in their use or oc- 
cupation or now claimed by them, but the terms under 
which such persons may acquire title to such lands is 
reserved for future legislation by Congress. Section 
8, Act May 17, 1884 (23 Stat. 24). There has been 
no ‘future legislation by Congress’ that applies to the 
present case, for this case involves no question of pur- 
clase or entry, and concerns only the right or ocr 
pancy and use of certain of the lands of the United 
States, including a small strip of tide land, as against 
a similarly asserted right on the part of third persons, 
which occupancy and use in no manner interferes with 
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the right of navigation of the public waters. The pro- 
inbition contained in the act of 1884 against the dis- 
turbance of the use or possession of any Indian or 
other person of any land in Alaska claimed by them 
is sufficiently general and comprehensive to include 
tide lands as well as lands above high-water mark. 
Nor is it surprising that Congress, in first dealing with 
the then sparsely settled country, was disposed to pro- 
tect its few inhabitants in the possession of lands, of 
whatever character, by means of which they eked out 
their hard and precarious existence. The fact that at 
that time the Indians and other occupants of the coun- 
try largely made their living by fishing was no doubt 
well known to the legislative branch of the govern- 
ment, as well as the fact that that business, if con- 
ducted on any substantial scale, necessitated the use 
of parts of the tide flats in the putting out and hauling 
in of the necessary seines. Congress saw proper to 
protect by its act of 1884 the possession and use by 
these Indians and other persons of any and all lands 
in Alaska against intrusions by third persons, and so 
far has never deemed it wise to otherwise provide. 
That legislation was sufficient authority, in our opin- 
ion, for ‘the decree of the court below securing the com- 
plainants in the use and possession of land which the 
evidence shows and the court found was held and main- 
tained at the tune of their disturbance therein by the 
defendants, and for years theretofore had been so 
held and maintained. The judgment is affirmed.” 


In a subsequent hearing between the same parties, 
Popomtedm 123 Federal, 393, tlhe court, commenting on 
the former decisions, on page 394, said: 


“Further consideration has but confirmed us in 
the correctness of these views. The act of 1884 made 
no provision for the disposition of the title of any of 
the public domain except mineral lands; on the con- 
trary, it thereby expressly withheld from Alaska the 
application of ‘the general land laws of the United 
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States. Section 6, Act May WSs teCes3) 235s 
24+, 26. Those general land laws are not, therefore, 
the source from which to derive the meaning of Con- 
gress in using the words ‘any lands’ in the proviso of 
the act of May 17, 1884, ‘that the Indians or other per- 
sons in said district shall not be disturbed in the pos- 
session of any lands actually in their use or occupation 
or now claimed by them*. Having extended to Alaska 
the jaws of the United States relating to mineral claims 
only, 1f Congress had intended to protect the Indians 
and other persons in their possession of or claim to 
such mineral claims only, one would naturally expect 
the intention to be manifested by the words ‘such min- 
eral claims, or ‘such mineral lands,’ or other equiva- 
lent limited expression, and not by the broad and com- 
prehensive words ‘any lands, used in the act of 1884. 
Nor is it reasonable to suppose that Congress intended 
the broad and comprehensive terms thus used by it 
to be limited by the interpretation put upon the term 
‘public lands’ in the general land laws, which it ex- 
pressly provided should not be in force in Alaska. In 
providing for a civil government for that territory, as 
it did by the act of 1884, Congress was dealing with the 
then condition of the country ; and i in providing for such 
a governinent it saw proper to protect the existing pos- 
session of any and all lands then held by the Indians or 
other persons in the territory. These, as Congress inust 
have known, were at the time but few in number. Iie 
did not provide for the protection of the possession of 
any lands by any person or persons who might acquire 
possession or make claim thereto in the future. It is 
true that it has never been the policy of the United 
States to dispose of its tide lands, but, on the contrary, 
that its policy has always been to retain them for the 
benefit of the future state in which they might lie. But 
it is thoroughly settled that the United States has ali the 
power of national and municipal government over its 
territories, and may, if it sees fit to do so, grant rights 


~The italics are ours. 
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in or titles to the tide lands of its territories as well as 
the public lands therein situated above high-water 
Maik, weve vs. Bowlby, 152 U.S. 1, 14 Sup. Ct. 
548, 38 L. Ed. 331, and the numerous cases there 
cited.” 


Wigtiievcdise Oi eC 10svey os -ecmaicaas con lov) 
Fed. 794, on page 801, the court said concerning the 
Mittry wharfsite: 


“But notwithstanding that the theory upon which 
the court below awarded its injunction may have been 
erroneous, the injunction must not be disturbed if in 
the pleadings and the proofs we may discover any 
tenable ground upon which it may be sustained. We 
find such ground in the fact which is shown by the bill 
and in the proofs that the appellee's grantors at the 
date when the act of Congress of May 17, 1884, C. 53, 
23 Stat. 24, was enacted, claimed the possession aud 
the right of possession* of all the tide lands in front 
of their property, and have ever since maintained such 
claim excpet so far as they have conceded the public 
use of the street and sidewalk. That act of Congress 
provided a civil government for Alaska, and, among 
other things, enacted ‘that the Indians or other per- 
sons in said district shall not be disturbed in the pos- 
session of any lands actually in their use or occupation 
or now clainced by them*, but the terms under which 
said persons may acquire title to said land is reserved 
for future legislation by Congress.’ There has been 
no subsequent legislation affecting the right of posses- 
sion thus recognized, and the protection thus afforded 
by the statute has not as yet been withdrawn. The 
appellee having this right of possession of the tide land 
between the roadway and the line of low tide could pro- 
tect such possession by any appropriate suit or action.” 


Measured by these authorities, appellant, by virtue 
of the protection afforded by the Act of 1884, supra, 


eave italics are Ours. 
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is the owner of the tide lands themselves, at least until 
Congress provides for their disposition, and is not mere- 
ly the owner of an easement over and across the same. 
The ownership of the tide lands comprehends the right 
to possess and enjoy the same and each and every part 
Hicreon, 

Appellant being, as the testimony conclusively 
shows, in actual phvsical possession of the major por- 
tion of said wharfsite and claiming the whole of the 
same, including the ground in dispute at the time this 
suit was instituted, is entitled to be protected in its 
possession and right to the possession of the whole of 
said premises, including the portion in dispute. 


(8B) APPELLANT, DANWING BEEN ING e: 
TUAL POSSESSION OF THE GREATER Tere 
TION OF THE CARROLL-MURRY WHARFSmis 
AND CLAIMING THE WHOLE THRREO ai 
DER COLOR AND CLAIM OF MITER MGS isa 
CONSIDERED TOTIAVE BEENVAL THE Die 
APPELLANT ENTERED UPON THE PREMISi= 
IS DISPUTE, IN’ ACTUAL FOSsSSsESsl® ae a 
Gat, Sak ME 


The undisputed testimony shows that prior to May 
17, 1884, appellant's grantors were in the actual pos- 
session of the whole of the wharfsite, claiming the same 
adversely to all the world under a bona fide claim of 
iitie, to-wit: The Murry location notice of Maneieo 
18S aturther, that on the 26tl) of March, ISSieuaic 


claim of title to the wharfsite was unanimously recog- 
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nized and endorsed by the miners and citizens of Rock- 
well (now Juneau) by the following resolution: 
“Whereas, Captain M. W. Murry has located out- 
side and to the east of the city a wharfsite and proposes 
at earliest opportunity to build a wharf and warehouse 
for the accommodation of vessels and steamers and for 
ie benefit Of all citizens alike, it is the sense oi the 
meeting that we should encourage such an enterprise; 
mactctore it is hereby “Resolved that the miners and 
enizens of the District and City, recognizine that such 
improvements would be a public benefit, hereby accept, 
endorse and recognize the rights of said Capt. Murry 
and will by our future acts endorse and recognize his 
rights to the said wharfsite and improvement.” (Rec. 


peo lz). 

It is our contention that on May 17, 1884, this 
claim of title became color of title by the operation of 
the first proviso to the eighth section of the Act of 
ses (C. 53, 23 Stats. 24, 26), passed by Congress on 
said date. It is apparent from the language of the Act 
itself that this proviso gave such color of title. 


The undisputed testimony further shows that on 
that date and for many years subsequent thereto the 
claim of the grantors of the appellant to the whole of 
the wharfsite was universally recognized by the miners 
and citizens of this community; also that the tract of 
tide lands 600 feet wide was reasonably limited as to 
size, and was in good faith occupied and claimed on 
and prior to May 17, 1884. This was the decision of 
the court (Rec. p. 2+), based upon the uncontradicted 
testimony, though no finding of fact to that effect was 
made. 
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The trial court decided that appellant had no color 
of title, because, in his opinion, the Murry location 
notice was not color of title; but the learned judge 
failed to consider the other conveyances also relied up- 
on by appellant to give color of title. Appellant does 
not rely solely upon the Murry location notice coupled 
with the first proviso of the eighth section of the Act 
oO: LSe4F to give it color of title to the wharisite,)) Wire 
quitclaim deeds to appellant and its grantors conveying 
the wharfsite, including the porition in dispute (Rec. 
pp. Gl4 et seq.) were each, we claim, color of title 
One of these quitclaim deeds (Rec. p. 619) was a 
mesne conveyance acknowledged February 18, 1884, 
some three months prior to the passage of the Act of 
May 17, 1884. This deed we claim is also color of 
title. 

Phat a quitcelainy deed is color of title is elemenmr 

Fincher cs. bien 136 Bed 1i3; 


Tyee Consolidated Mimug Co. ws. Langstcdiz 
136 Fed. 134. 


As previously stated, the testimony is uncontra- 
dicted, and the court decided, that appellant and its 
grantors used, occupied and claimed the whole wharf- 
site during the period from 1881 to 1894. Such use, 
occupation and claim were maintained under valid quit- 
claim deeds, which were color of title. From 1894 ap- 
pellant was in possession of the major portion of the 
wharfsite, claiming the whole thereof by virtue of other 
quitclaim deeds, which were also color of title. Being 
in actual possession of the major portion of the wharf- 
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site under color and claim of title, appellant must be 
considered to have been in constructive possession of 
the premises in dispute. This was the situation when 
Mr. James first entered the property, and it continued 
until this suit was instituted. We submit it was un- 
necessary for appellant to maintain actual foot posses- 
sion of the premises in dispute, under these circum- 
stances. 

Green vs. Liter, 8 Cranch, 229; 3 L. Ed. 545; 

Clarke vs. Couriney, 5 Peters, 819; 8 L. Ed. 140; 

Miller’s Heirs and Devisees vs. M’Intyre, 6 Pet- 

eisma7ol fee Ed. ozo: 
Eihicokt vs. Peal, 10 Peters, 412; 9 L. Ed. 475; 


Fizgnvticut vs. Peyton, VO2 U.S. 333; 26 L. Ed. 
WES 


Depwiron us. Y owe, V4 U. S. 241; 33 L. Ed. 
OFS; 
Archer vs. Biehl, 136 Fed. 113; 


Tyee Consolidated Mining Co. vs. Langstedt, 
136 Fed. 134. 


(C)==IHE POSSESSION OPSAPPELLANT, 
NOT HAVING BEEN CONTINUOUS AND AD- 
MenksE VO APPELLANT, COULD NEVER RIP- 
EN INTO TITLE. 

In order to prevail in this action, appellee must 
prove that his possession was adverse to appellant. We 
fail to recollect any evidence of the adversity of his 
possession, nor was adverse possession pleaded by ap- 
pellee. In fact, both in the pleadings and in the proof 
on behalf of appellee, his possession was referred to as 
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being open, notorious use and occupation. The term 
adverse was conspicuous by its absence. Nor was there 
any intimation that the acts of Mr. James in using the 
property were in any sense adverse to appellant. Like- 
wise his use and occupation prior to 1905 was neither 
exclusive, continuous or hostile—all necessary elements 
and in 1905 a break and inter- 


of adverse possession 
ruption of his use and occupation occurred through the 
erection and occupation of a landing platform 60 or 70 
Teel square (Rec, pps 502, 506) Oni the premises iegice 
pute, by Mr. Davidson, under lease from appellant in 
tie year 1905 (Kee peo/?). | itis plationn andinne 
whole of the premises in dispute were exclusively oc- 
cupied by appellant’s tenant without let or hindrance 
from appellee (Rec. pp. 468-472). 


The statute of limitations without color of title is 
10 years in Alaska (Compiled Laws of Alaska, Section 
836). That bar has not tolled, and as Mr. James has 
admitted having no color of title (Rec. p. 481), he is 
therefore unable to take advantage of the seven-year 
statute of limitations under color and claim of title 
(Compiled Laws of Alaska, Section 1874). 


There is a virtual agreement by all the authorities 
that in order to bar the true owner of land from recoy- 
ering from an occupant in adverse possession and claim- 
ing ownership through the operation of the statute of 
limitations, the adverse possession must have been for 
the whole period prescribed by the statute, actual, open, 
visible and notorious, continuous without a break and 
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hostile or adverse to the true owner's title and the 
world at large. 


Doswell vs. De La Lameo, 20 How. 29; 15 L. 
Ed. 824; 


Armestromg vs. Morrill, 14 Wall. 120; 20 L. Ed. 
VGoe 

LV awd us. Cockmahe 150 U. S. 597; 37 L. Ed. 
1195: 

Sdiome vs. (wero 1a 1S. 535330 IL. Ed. 
SoZ. 

Shuffleton us. Nelson, 2 Saw. 540; Fed. Cas. 
Ne? 12822; 

Easternm Oregow Land Co. vs. Cole, 92 Fed. 959. 


If any of these characteristics is wanting, the bar 
of the statute is not complete. 


Easterm Oregon Land Co. vs. Cole, 92 Fed. 949. 


It is conceded that Mr. James has no color of title 
(Rec. p. 481) and that title to the tide lands in ques- 
tion is in the United States. Until patent has been 1s- 
sued, the statute of limitations without color of title, 
which is 10 years in Alaska (Compiled Laws of Alaska, 
Section 836), does not commence to run. The posses- 
sion of the appellee, therefore, being without color of 
title, no matter how long it continued, was not such 
as would ever ripen into a title which could be asserted 
against the United States or made the basis of a title 
against subsequent grantees, for the rule is well settled 
that rights cannot be acquired in public lands by the 
statute of limitations. 
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Gibson vs. Chouteau, 13 Wall. 92: 20 L. Ed. 
534; 
Remitldeds. P tes) \32 UU. S623. 33 ed 327 


Siatonieus, Noi Co, 205 U0. sa l22 sae 
Ed. 738; 39 Washington State Reports 576; 


Mclthittiney vs. Picke, 61 Mo. 329; 

James vs. Wilkemson, 42 Pac. 735; 

Tyee Consolidated Mining Co. vs. Langstedt, 
136 Fed. 124. 

The reasoning upon which these decisions are 
based is absolutely sound, for there can be no interfer- 
ence with the primary and absolute right of disposition 
of the soil by the government. If the rule were other- 
wise, squatters could gobble up the entire domain be- 
longing to the state or government and hold it as 
against the state’s or government's grantee, and thus 
deprive the state or the government of its absolute 
and primary right of disposing of its land. 

Under such a state of facts we contend that ap- 
pellee has been at all times mentioned in his answer 
and is now a tenant at will or by sufferance of the 
appellant, or a naked trespasser, entitled to occupy the 
premises in dispute so long as it suits the convenience 
of the appellant but not longer. 

In the case of Jasperson vs. Scharnikow, 150 Fed. 
o/l 15 LR. A. (NoS.), at page LISZ udze*Gilhene 
quoting the language of the trial court, well said: 


“This idea of acquiring title by larceny does not 
go in this country. A man must have a bona fide claim 
or believe in his own mind that he has got a right as 
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owner when he goes upon land that does not belong 
to him, in order to acquire title by occupation and pos- 
session. The defendant’s evidence fails to show any 
claim of right in Bryant when he went on the land. 
There is not a particle of testimony that squints in 
the direction that he supposed that he had any right, 
or that he went there for any other purpose than to 
acquire right, if he could do so by holding long enough 
without molestation.” 


In the case at bar there was no testimony sub- 
mitted on behalf of the defendant tending to show that 
Mr. James had a bona fide claim to the property at the 
time he entered thereon, or that he had or supposed 
he had any right or that he went there for any other 
purpose than to acquire a right, provided he could do 
so by holding long enough without molestation. The 
rule of law pronounced by this court in the Jasperson 
case should therefore be applicable here. 


To recapitulate, we rely upon (1) a valid location 
of a wharfsite recognized by everyone and protected 
by the provisions of the Act of 1884; (2) a total ab- 
sence of any evidence indicating an intentional aban- 
donment of the claim; and (3) a total lack of adverse 
possession on the part of appellee as defined by our 
statute and the authorities. 


There has been no legislation subsequent to the 
Act of 1884 removing the protection of that law from 
appellant. Appellee has failed in his obligation of prov- 
ing that appellant has abandoned the property in dis- 
pute and has likewise failed to establish his adverse 
possession. 
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There can be no question about the location of the 
entire wharfsite, which includes the portion involved 
in this controversy, and a bona fide intention on the 
part ot appellant to hold) the land. Where i-vane ttre, 
absence of any evidence which would justify a finding 
to the effect that appellant or its predecessors in inter- 
est deliberately or intentionally, or at all, abandoned the 
land im controversy. here is not the slichtest traceson 
color of title to the claim of the appellee. We submit 
that it will be imnossible to distinguish the facts in this 
case from those referred to in the case of AfcCloske~ vs. 
Pacific Coast Company, 160 Fed. 794, as recited by 
this court, to-wit (p. 801): 


“We find such ground in the fact, which is shown 
by the bill and in the proofs, that the appellee’s grantors 
at the date when the Act of Congress of May 17, 1884, 
C153, 23 Stat 24> was enacted, claimed the josse-ciam 
and the right of possession of all the tide lands in front 
Or tet prOperty, °° "| 

We contend that the finding of this court should 
be that appellant has acquired a title to the ground in 
dispute which will not be disturbed, for to do so would 
give judicial sanction to a mode of acquiring title to 
property which is directly in conflict with its decisions. 
Under the facts in this case, this property cannot be 
taken from appellant either by judicial decision or by 
legislation, for Congress has pledged itself to subse- 
quently provide a method for disposing of the property 
to those who claimed it on the 17th of May, 1884. 


Resting upon these grounds and invoking the doc- 
trine of judicial precedent, we urge that the judgment 
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of the District Court be reversed and that appellant be 
granted the relief prayed for in its bill. 
Respectfully submitted, 
Si ACKEE ROR Dich AaIwESs, 


Attorneys for Appellant. 


MARRELL, KANE & STRATTON, 
Of Cotisely Seattle, Vase 


